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such rights under any other Government
contract or under a license conveying the
rights to the Government; and

(ii) Does not include the reasonable costs
of reproducing, handling, or mailing the doc-
uments or other media in which the software
or documentation will be delivered.

(k) Applicability to subcontractors or suppli-
ers. (1) Whenever any noncommercial com-
puter software or computer software docu-
mentation is to be obtained from a sub-
contractor or supplier for delivery to the
Government under this contract, the Con-
tractor shall use this same clause in its sub-
contracts or other contractual instruments,
and require its subcontractors or suppliers to
do so, without alteration, except to identify
the parties. No other clause shall be used to
enlarge or diminish the Government’s, the
Contractor’s, or a higher tier subcontractor’s
or supplier’s rights in a subcontractor’s or
supplier’s computer software or computer
software documentation.

(2) The Contractor and higher tier sub-
contractors or suppliers shall not use their
power to award contracts as economic lever-
age to obtain rights in computer software or
computer software documentation from
their subcontractors or suppliers.

(3) The Contractor shall ensure that sub-
contractor or supplier rights are recognized
and protected in the identification, asser-
tion, and delivery processes required by
paragraph (e) of this clause.

(4) In no event shall the Contractor use its
obligation to recognize and protect sub-
contractor or supplier rights in computer
software or computer software documenta-
tion as an excuse for failing to satisfy its
contractual obligation to the Government.

(End of clause)

ALTERNATE I (JUN. 1995)

As prescribed in 227.7203–6(a)(2), add
the following paragraph (l) to the basic
clause:

(l) Publication for sale. (1) This paragraph
only applies to computer software or com-
puter software documentation in which the
Government has obtained unlimited rights
or a license to make an unrestricted release
of the software or documentation.

(2) The Government shall not publish a de-
liverable item or items of computer software
or computer software documentation identi-
fied in this contract as being subject to para-
graph (l) of this clause or authorize others to
publish such software or documentation on
its behalf if, prior to publication for sale by
the Government and within twenty-four (24)
months following the date specified in this
contract for delivery of such software or doc-
umentation, or the removal of any national
security or export control restrictions,

whichever is later, the Contractor publishes
that item or items for sale and promptly no-
tifies the Contracting Officer of such publi-
cation(s). Any such publication shall include
a notice identifying the number of this con-
tract and the Government’s rights in the
published software or documentation.

(3) This limitation on the Government’s
rights to publish for sale shall continue as
long as the software or documentation are
reasonably available to the public for pur-
chase.

[60 FR 33493, June 28, 1995]

252.227–7015 Technical data—Com-
mercial items.

As prescribed in 227.7102–3, use the
following clause:

TECHNICAL DATA—COMMERCIAL ITEMS (NOV
1995)

(a) Definitions. As used in this clause:
(1) Commercial item does not include com-

mercial computer software.
(2) Form, fit, and function data means tech-

nical data that describes the required overall
physical, functional, and performance char-
acteristics (along with the qualification re-
quirements, if applicable) of an item, compo-
nent, or process to the extent necessary to
permit identification of physically and func-
tionally interchangeable items.

(3) The term item includes components or
processes.

(4) Technical data means recorded informa-
tion, regardless of the form or method of re-
cording, of a scientific or technical nature
(including computer software documenta-
tion). The term does not include computer
software or data incidental to contract ad-
ministration, such as financial and/or man-
agement information.

(b) License. (1) The Government shall have
the unrestricted right to use, modify, repro-
duce, release, perform, display, or disclose
technical data, and to permit others to do so,
that—

(i) Have been provided to the Government
or others without restrictions on use, modi-
fication, reproduction, release, or further
disclosure other than a release or disclosure
resulting from the sale, transfer, or other as-
signment of interest in the technical data to
another party or the sale or transfer of some
or all of a business entity or its assets to an-
other party;

(ii) Are form, fit, and function data;
(iii) Are a correction or change to tech-

nical data furnished to the Contractor by the
Government;

(iv) Are necessary for operation, mainte-
nance, installation, or training (other than
detailed manufacturing or process data); or
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(v) Have been provided to the Government
under a prior contract or licensing agree-
ment through which the Government has ac-
quired the rights to use, modify, reproduce,
release, perform, display, or disclose the data
without restrictions.

(2) Except as provided in paragraph (b)(1) of
this clause, the Government may use, mod-
ify, reproduce, release, perform, display, or
disclose technical data within the Govern-
ment only. The Government shall not—

(i) Use the technical data to manufacture
additional quantities of the commercial
items; or

(ii) Release, perform, display, disclose, or
authorize use of the technical data outside
the Government without the Contractor’s
written permission unless a release, disclo-
sure or permitted use is necessary for emer-
gency repair or overhaul of the commercial
items furnished under this contract.

(c) Additional license rights. The Contractor,
its subcontractors, and suppliers are not re-
quired to provide the Government additional
rights to use, modify, reproduce, release, per-
form, display, or disclose technical data.
However, if the Government desires to ob-
tain additional rights in technical data, the
Contractor agrees to promptly enter into ne-
gotiations with the Contracting Officer to
determine whether there are acceptable
terms for transferring such rights. All tech-
nical data in which the Contractor has
granted the Government additional rights
shall be listed or described in a special li-
cense agreement made part of this contract.
The license shall enumerate the additional
rights granted the Government in such data.

(d) Release from liability. The Contractor
agrees that the Government, and other per-
sons to whom the Government may have re-
leased or disclosed technical data delivered
or otherwise furnished under this contract,
shall have no liability for any release or dis-
closure of technical data that are not
marked to indicate that such data are li-
censed data subject to use, modification, re-
production, release, performance, display, or
disclosure restrictions.
(End of clause)

[60 FR 33497, June 28, 1995, as amended at 60
FR 61602, Nov. 30, 1995]

252.227–7016 Rights in bid or proposal
information.

As prescribed in 227.7103–6(e)(1),
227.7104(e)(1), or 227.7203–6(b), use the
following clause:

RIGHTS IN BID OR PROPOSAL INFORMATION
(JUN. 1995)

(a) Definitions. (1) For contracts that re-
quire the delivery of technical data, the
terms ‘‘technical data’’ and ‘‘computer soft-
ware’’ are defined in the Rights in Technical

Data—Noncommercial Item clause of this
contract or, if this is a contract awarded
under the Small Business Innovative Re-
search Program, the Rights in Noncommer-
cial Technical Data and Computer Soft-
ware—Small Business Innovative Research
(SBIR) Program clause of this contract.

(2) For contracts that do not require the
delivery of technical data, the term ‘‘com-
puter software’’ is defined in the Rights in
Noncommercial Computer and Noncommer-
cial Computer Software Documentation
clause of this contract or, if this is a con-
tract awarded under the Small Business In-
novative Research Program, the Rights in
Noncommercial Technical Data and Com-
puter Software—Small Business Innovative
Research (SBIR) Program clause of this con-
tract.

(b) Government rights to contract award. By
submission of its offer, the Offeror agrees
that the Government—

(1) May reproduce the bid or proposal, or
any portions thereof, to the extent necessary
to evaluate the offer.

(2) Except as provided in paragraph (d) of
this clause, shall use information contained
in the bid or proposal only for evaluational
purposes and shall not disclose, directly or
indirectly, such information to any person
including potential evaluators, unless that
person has been authorized by the head of
the agency, his or her designee, or the Con-
tracting Officer to receive such information.

(c) Government rights subsequent to contract
award. The Contractor agrees—

(1) Except as provided in paragraphs (c)((2),
(d), and (e) of this clause, the Government
shall have the rights to use, modify, repro-
duce, release, perform, display, or disclose
information contained in the Contractor’s
bid or proposal within the Government. The
Government shall not release, perform, dis-
play, or disclose such information outside
the Government without the Contractor’s
written permission.

(2) The Government’s right to use, modify,
reproduce, release, perform, display, or dis-
close information that is technical data or
computer software required to be delivered
under this contract are determined by the
Rights in Technical Data—Noncommercial
Items, Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentation, or Rights in Non-
commercial Technical Data and Computer
Software—Small Business Innovative Re-
search (SBIR) Program clause(s) of this con-
tract.

(d) Government-furnished information. The
Government’s rights with respect to tech-
nical data or computer software contained in
the Contractor’s bid or proposal that were
provided to the Contractor by the Govern-
ment are subject only to restrictions on use,
modification, reproduction, release, perform-
ance, display, or disclosure, if any, imposed
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by the developer or licensor of such data or
software.

(e) Information available without restrictions.
The Government’s rights to use, modify, re-
produce, release, perform, display, or, dis-
close information contained in a bid or pro-
posal, including technical data or computer
software, and to permit others to do so, shall
not be restricted in any manner if such infor-
mation has been released or disclosed to the
Government or to other persons without re-
strictions other than a release or disclosure
resulting from the sale, transfer, or other as-
signment of interest in the information to
another party or the sale or transfer of some
or all of a business entity or its assets to an-
other party.

(f) Flowdown. Contractor shall include this
clause in all subcontracts or similar contrac-
tual instruments and require its subcontrac-
tors or suppliers to do so without alteration,
except to identify the parties.

(End of clause)

[60 FR 33498, June 28, 1995]

252.227–7017 Identification and asser-
tion of use, release, or disclosure re-
strictions.

As prescribed in 227.7103–3(b),
227.7104(e)(2), or 227.7203–3(a), use the
following provision:

IDENTIFICATION AND ASSERTION OF USE, RE-
LEASE, OR DISCLOSURE RESTRICTIONS (JUN.
1995)

(a) The terms used in this provision are de-
fined in following clause or clauses con-
tained in this solicitation—

(1) If a successful offeror will be required
to deliver technical data, the Rights in Tech-
nical Data—Noncommercial Items clause, or,
if this solicitation contemplates a contract
under the Small Business Innovative Re-
search Program, the Rights in Noncommer-
cial Technical Data and Computer Soft-
ware—Small Business Innovative Research
(SBIR) Program clause.

(2) If a successful offeror will not be re-
quired to deliver technical data, the Rights
in Noncommercial Computer Software and
Noncommercial Computer Software Docu-
mentation clause, or, if this solicitation con-
templates a contract under the Small Busi-
ness Innovative Research Program, the
Rights in Noncommercial Technical Data
and Computer Software—Small Business In-
novative Research (SBIR) Program clause.

(b) The identification and assertion re-
quirements in this provision apply only to
technical data, including computer software
documents, or computer software to be deliv-
ered with other than unlimited rights. For
contracts to be awarded under the Small
Business Innovative Research Program, the
notification requirements do not apply to
technical data or computer software that
will be generated under the resulting con-
tract. Notification and identification is not
required for restrictions based solely on
copyright.

(c) Offers submitted in response to this so-
licitation shall identify, to the extent known
at the time an offer is submitted to the Gov-
ernment, the technical data or computer
software that the Offeror, its subcontractors
or suppliers, or potential subcontractors or
suppliers, assert should be furnished to the
Government with restrictions on use, re-
lease, or disclosure.

(d) The Offeror’s assertions, including the
assertions of its subcontractors or suppliers
or potential subcontractors or suppliers shall
be submitted as an attachment to its offer in
the following format, dated and signed by an
official authorized to contractually obligate
the Offeror:

Identification and Assertion of Restrictions
on the Government’s Use, Release, or Dis-
closure of Technical Data or Computer
Software

The Offeror asserts for itself, or the per-
sons identified below, that the Government’s
rights to use, release, or disclose the follow-
ing technical data or computer software
should be restricted:

Technical Data or Computer
Software to be Furnished

With Restrictions*
Basis for Assertion** Asserted Rights Category*** Name of Person Asserting

Restrictions****

(LIST)***** (LIST) (LIST) (LIST)

*For technical data (other than computer software documentation) pertaining to items, components, or processes developed at
private expense, identify both the deliverable technical data and each such items, component, or process. For computer software
or computer software documentation identify the software or documentation.

**Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions. For tech-
nical data, other than computer software documentation, development refers to development of the item, component, or process
to which the data pertain. The Government’s rights in computer software documentation generally may not be restricted. For
computer software, development refers to the software. Indicate whether development was accomplished exclusively or partially
at private expense. If development was not accomplished at private expense, or for computer software documentation, enter the
specific basis for asserting restrictions.

***Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated
under another contract, limited, restricted, or government purpose rights under this or a prior contract, or specially negotiated li-
censes).

****Corporation, individual, or other person, as appropriate.
*****Enter ‘‘none’’ when all data or software will be submitted without restrictions.
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